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DECISION
Statement of the Case

JOHN H. WEST, Administrative Law Judge: The charge in Case
7-CA-38717 was filed by Local 283, International Brotherhood of
Teamsters, AFL-CIO (Union) on July 5, 1996, and the charge in
Case 7-CA-39313 was filed by the Union on December 20, 1996.

The charge in Case 7-CA-39660 was filed by Charging Party Steven
Horsch on March 31, 1997. An amended consolidated complaint
(complaint) was issued on March 15, 1997, alleging that N.K.
Parker Transport, Inc. (NK) and M.K. Parker Transport, Inc. (MK)
violated Section 8(a) (1) and (3) and Section 8(a) (1) and (5) of
the National Labor Relations Act, as amended, (Act),
collectively, by entering into an employee leasing agreement in
order for MK to avoid hiring a majority of NK's unit employees
and to allow MK to evade recognition of the Union and assumption
of the terms of the involved collective-bargaining agreement, by
MK continuing as the employing entity and the successor of NK
and then, by MK dealing directly with unit employees and
encouraging them to leave the payroll of NK and become directly
employed by MK and promising them benefits and improved working
conditions, by MK hiring new Unit employees as drivers and,



without the Union's consent, unilaterally implementing different
wages, benefits and working conditions for new drivers than those
set forth in the involved collective bargaining agreement and
by MK refusing to return Horsch to work. Respondents deny
violating the Act as alleged.

Upon the entire record, including my observation of the
demeanor of the witnesses, and after due consideration of the
briefs filed by the General Counsel and the Respondents, I
make the following:

Findings of Fact
I. Jurisdiction

NK is a corporation with an office and place of business in
Dearborn, Michigan. Through February 29, 1996, it was engaged in
the business of tank truck transportation of oil and petroleum.
Since March 1, 1996, NK has been engaged in the leasing of
licensed truck drivers and other personnel to MK. And since
March 1, 1996, MK, a corporation with an office and place of
business in Dearborn, has been engaged in the business of tank
truck transportation of oil and petroleum. The complaint
alleges, the Respondents admit and I find that at all times
material herein, Respondents have been engaged in commerce within
the meaning of Section 2(2), (6) and (7) of the Act and the Union
is a labor organization within the meaning of Section 2(5) of the
Act.

IT. Alleged Unfair Labor Practices

Facts

At the outset of the hearing herein the parties entered into
the following stipulation, Joint Exhibit 1:

1. Some, but not all, of the office furniture and
equipment, including two out of three computers, at
Respondent NK's facility, were among the assets sold
pursuant to the asset purchase agreement of March 1, 1996
among Norman Parker, N.K.Parker Transport, Inc. and M.K.
Parker Transport, Inc.

2. Of the 13 tractors used by Respondent NK prior to March
1, 1996, which tractors were leased by Respondent NK from
N.K. Parker Leasing, Inc., then owner of said tractors, 6
have continued to be used by Respondent MK since March 1,
1996, said tractors being leased by Respondent MK from
Transmac, Inc., owner of said tractors. Of the 22 trailers
used by Respondent NK prior to March 1, 1996, which trailers
were leased by Respondent NK from N.K. Parker Leasing, Inc.,
then owner of said trailers, 13 have continued to be used by
Respondent MK since March 1, 1996, said trailers being
leased by Respondent MK from Transmac, Inc., owner of said
trailers.

3. At all material times, Norman Parker has been the sole
owner of Repondent NK and N.K. Parker Leasing, Inc.



4. At all material times, Phillip McKinley has been the 50%
owner of Respondent MK and the 50% owner of Transmac, Inc.,
the remaining owners of each company being immediate adult
family members.

5. As of March 1, 1996, Respondent MK had the same
customers as did Respondent NK prior to that date.

6. On March 1, 1996, Respondent MK leased from Respondent
NK all the employee drivers who had been employed by
Respondent NK just prior to that date. ©No other drivers
were subsequently leased from Respondent NK by Respondent
MK.

7. Since March 1, 1996, Respondent MK has leased from
Respondent NK Phillip Mathes and Edward Kolle.

8. Respondent MK has not leased from Respondent NK any
individuals other than those described in item[s] 6 and 7
above.

9. Since March 1, 1996, Norman Parker and Phillip Mathes
have been supervisors of Respondent NK, within the meaning
of Section 2(11) of the Act, of the drivers leased to
Respondent MK by Respondent NK.

10. Admit complaint paragraph 6b with respect to Phillip
McKinley.

11. At all material times, William Halfman has been
employed by A & C Carriers as the safety director and has
also served in that capacity for McKinley Trucking, which
pays a management fee to A & C for those services. Since
March 1, 1996, Halfman has also served in the capacity of
safety director for Respondent MK, which pays a management
fee to A & C for those services. In his capacity as safety
director, Halfman is responsible for insuring compliance
with all United States and Michigan Department of
Transportation (DOT) regulations.

12. At all material times, Rodger Nelson has been the vice
president of A & C Carriers.

13. At all material times, A & C Carriers has ben engaged
in the business of tank truck transportation of oil and
petroleum. Phillip McKinley has been a part owner of A & C
and the other owners are immediate adult family members.

14. At all material times, McKinley Trucking has been
engaged in the business of trucking. Phillip McKinley has
been a part owner of McKinley Trucking and the other owners
are immediate adult family members.

15. At all material times, Respondent MK has employed no
managers or supervisors other than Phillip McKinley.



16. Respondent NK, prior to March 1, 1996, and Respondent
MK, since March 1, 1996, leased the Dearborn facility from
the same parties.

17. Since March 1, 1996, the drivers leased by Respondent
MK from Respondent NK and the drivers employed by Respondent
MK have used the same forms for drivers logs, vehicle
reports and freight bills.

18. Respondent MK first hired a driver on June 20, 1996.

19. Since March 1, 1996, Respondent NK's sole customer has
been Respondent MK.

The asset purchase agreement dated March 1, 1996, by and
between Norman Parker, an individual shareholder, NK (seller),
and MK (purchaser) was received herein as General Counsel's
Exhibit 3. The employee leasing agreement, dated February 28,
1996, by and between NK and MK was received as General Counsel's
Exhibit 4 (a) and (b). The asset purchase agreement dated March
1, 1996, by and between Norman Parker, N. K. Parker Leasing, Inc.
(seller) and Transmac, Inc. (purchaser) was received herein as
General Counsel's Exhibit 6. Phillip McKinley testified that he
owns 50 percent of MK and his daughter owns 50 percent; that he
never had a joint venture or partnership with Norm Parker; that
he rejected Parker's proposal of sale in late 1990 because he had
just acquired A&C Carriers; that in 1993 when Parker approached
him again to buy NK he rejected the offer because he thought the
price was too high; that when Parker contacted him in September
1995 he told Parker that he would be interested but that he did
not want to acquire anything other than the assets of Parker's
company and he did not want N.K. Parker's labor force; that he
agreed with Parker that if Parker was willing to operate a driver
leasing company, MK would lease drivers from it; that he agreed
to lease the number of drivers that NK had on its board but it
would not exceed that number; that one of the reasons he was
willing to take this approach was that with NK drivers there was
a certain amount of trained and qualified drivers that were
immediately available to start up this business with so MK could
be up and running without going through an extensive training
period of new people; that if he had not done this Parker would
have had ERISA liability regarding the Teamster's Central States
Pension Fund; that MK was granted its own interstate and
intrastate authority to provide the involved service; and that he
negotiated a lease for the terminal property that NK formerly
utilized but he leased less space than NK had leased. On cross
examination McKinley testified that he leased all the drivers NK
had at the time and not just the long-term drivers who were close
to their pension; that it was not a consideration in his decision
making process that if he hired NK's workforce, MK might have an
obligation to recognize and bargain with the Union; and that he
guessed he "probably fairly well would have understood that but
it was not part of ... [his] decision making process." On
redirect McKinley testified that at the time MK bought the assets
of NK, other than NK's drivers, there was not a readily available
driving force of petroleum drivers that would have been available
to MK. Subsequently McKinley testified that it was very



beneficial for MK to obtain a trained work force which was
willing to transport gasoline, diesel fuel and aviation gasoline
and which knew the requirements of the customers which NK
formerly serviced; that if MK did not use NK's drivers MK would
have had to hire and train drivers which would have been a
lengthy process involving 30 to 60 days; and that he believed
that although there was a shortage of drivers he would have been
able to fill the needs of MK if MK had not leased the drivers of
NK.

The Union has represented NK's truck drivers for a number of
years. The most recent collective bargaining agreement between
NK and the Union, General Counsel's Exhibit 8, covers the period
from March 27, 1994 through November 14, 1998.

According to his testimony, union steward Steve Horsch and a
few of the other drivers of NK were told by Phil Mathes that as
of the first of March 1996 McKinley would be obtaining the
equipment, the assets, everything of NK and the drivers were
going to continue on as drivers.

Toward the end of February 1996, according to the testimony
of union business agent Mickey Hamilton, Horsch advised him of
the pending sale of NK. Hamilton telephoned Phillip McKinley who
indicated that he was considering purchasing the assets and
leasing the involved drivers. McKinley invited Hamilton to
attend the meeting which was going to be held with the NK drivers
at NK's facility the next day or so.

Either the last day of February or the first day of March
1996 Hamilton attended the meeting of NK drivers. He testified
that the meeting was held at the NK facility; that he, Norm
Parker, Phillip Mathes, who is the operations manager of NK, and
McKinley attended the meeting; that Parker opened the meeting
indicating that he wanted to get out of the business but he did
not want to pull the plug on the drivers who were working toward
their pension with the Central States pension; that McKinley told
those assembled that he was interested in the business and he
thought that the drivers were the most valuable asset in that he
would be getting a qualified, trained workforce that knew the
work and the equipment; that when the drivers asked what would
happen with respect to the day-to-day operations, McKinley
answered that nothing really would change and it was going to
continue the way it had been operating with Mathes in charge of
the day-to-day workloads, dispatching the work; that McKinley
said that as people reached their 5 year increments in their
pensions they would, they could transfer from NK to MK where they
probably would have a 401 (K); and that an employer which goes
out of business has a withdrawal liability in that it has to pay
its pro rata portion of the unfunded union pension liability.
Horsch testified that this meeting was held on the last day of
February 1996; that McKinley indicated that he intended to expand
the business and he wanted the drivers to stay; and that Parker
and McKinley both indicated that Phil Mathes and Ed Kolle were
going to continue Jjust as they were and that the sale was going
to take place at midnight. Phillip Mathes, who is the vice
president and operations manager for NK, testified that this



meeting took place on Wednesday February 21; that Parker told the
employees that they would continue to be employed by NK and would
be leased back to McKinley's company so that the work force could
be "dwindled" in that drivers who left would not be replaced, the
drivers could draw their pensions, and the ERISA obligation would
go away; and that McKinley indicated at this meeting that
currently NK could provide enough drivers but MK hiring drivers
was not out of the question. McKinley testified that Parker
asked him to come to the meeting; and that he told those
assembled that MK anticipated expanding NK's customer list and he
hoped that there would be more work then what they had enjoyed in
the past.

Mathes sponsored a copy of NK's seniority list, Respondent's
Exhibit 3, which lists 13 drivers, dispatcher Kolle and
operations manager/dispatcher Mathes.

Hamilton testified that MK operated out of the same terminal
that NK had; that all of the bargaining unit drivers continued to
work out the same terminal; that the terms of the collective
bargaining agreement continued to be applied to the drivers; and
that the Union continued to receive dues check-off and pension
contributions on behalf of these drivers. Horsch testified that
after March 1, 1996 there was no change in his job, the way the
work was performed, or in his wages or benefits; that after March
1, 1996, some of the NK tractors were replaced with McKinley
tractors, MK's name was placed on the tractors and some of the
trailers, and the managers at the Dearborn terminal remained the
same except that NK's vice president Richard Frembes was no
longer there; that the three owner operators who worked for NK
left sometime after March 1, 1996; that the name N.K. Parker
Transport on the entrance gate did not change after March 1,
1996, while he worked at this terminal; that the parking area at
the terminal was moved from one side of the building to another
and three stalls were leased to another company; that there was
just one drivers' room and it was shared by both the NK leased
drivers and the MK drivers; that there was one bulletin board in
the drivers' room and it is used for, among other things,
dispatch orders and other paperwork for both the NK leased
drivers and the MK drivers; that Parker paid for uniforms for
the drivers and for the maintenance of the uniforms but in May
1996 Mathes told the drivers that they would have to pay for the
maintenance of the uniforms since McKinley was not going to
continue the uniforms or pay for the maintenance; that he asked
Mathes how McKinley could decide this when the drivers worked for
Parker and Mathes did not answer; that thereafter the cost of
maintaining the uniform was taken out of his paycheck; that new
uniforms came in in November or December of 1996 and some of the
drivers, including the NK leased drivers, wore the new uniforms;
that before March 1, 1996, Mathes and Kolle gave the NK leased
drivers their assignments and after March 1, 1996, Mathes and
Kolle continued to give the drivers, including MK drivers, their
assignments; that about once a month he saw MK supervisors Bill
Halfman, Paul Showers and Rodger Nelson at the Dearborn terminal;
that the NK leased drivers and the MK drivers turn in their
paperwork to Mathes or Kolle that on two occasions in July and
August 1996 he saw two individuals come into the facility apply



for employment, and speak to Mathes; that both of these
individuals were hired; that both before and after March 1, 1996,
if he needed time off he would ask Mathes; that after March 1,
1996, the tractors were refueled out on the road and the fuel
tank at the Dearborn terminal was removed; that before March 1,
1996, he never had to have a random drug test but as a leased
driver to MK he had to submit to random drug testing which is a
requirement of the United States Department of Transportation
(DOT) ; and that after MK supplied uniforms not every employee
wore them. Mathes testified that before March 1, 1996, he ran
everything as far as NK was concerned, including soliciting new
customers, submitting rates to new customers, and directing the
entire maintenance operation; that MK had its own people who
solicited customers, provided rates and cleared maintenance; that
while NK did all of its billing, with MK all he does is verify
that the paperwork turned in by the drivers is complete before it
is sent to McKinley's office in Carson City, Michigan; that as of
March 1, 1996, the involved drivers operated under MK's authority
and NK's insurance had expired; that after March 1, 1996, MK
acquired its fuel on the road whereas NK previously had a tank in
the yard; that MK decals were placed on the tractors still in
use; that after June 1, 1996, he gave anyone seeking

employment an application and referred them to Halfman in Carson
City; that MK leased a portion of the same terminal that NK
leased; that a couple of weeks before the hearing herein the NK
sign on the fence outside the terminal was covered with a MK
decal; that he does not have authority to discipline MK drivers;
that only he or Parker can discipline NK drivers; and that he has
neither been asked by management of MK to evaluate an MK
employee's performance nor has he been asked to give input
regarding a raise to an MK employee by management of MK; that he
dispatched both NK and MK drivers; and that he or Kolle process
the time sheets of the NK drivers and schedule their payroll and
the time sheets of the MK drivers are sent to Carson City.

Oresta Bersano, who was a truckdriver for NK, testified that
there was no change in his job, wages and benefits after March 1,
1996, while he worked for NK. Bersano testified that after he
left NK to work for MK he received his assignments the same way
after the switch; that after March 1, 1996, the supervisors or
managers he saw on a daily basis at the Dearborn facility were
Mathes and Kolle; that he saw Halfman at the facility maybe once
a month, and McKinley probably once every two or three months;
and that after he switched to MK if he could not resolve a
problem through Mathes he would contact Halfman. On cross-
examination Bersano testified that Mathes scheduled and
dispatched the drivers, and would tell him what the route was if
he had an assigned route; that he handed in his transportation
related documents to Mathes and he told Mathes if there was
anything that needed to be done to the truck; and that Mathes
never disciplined him and if he wanted a raise he would not ask
Mathes. McKinley testified that Mathes was middle management
that he leased for MK to oversee the day-to-day operations of the
business at the terminal; and that he, Mckinley, had no role in
supervising or disciplining NK drivers.

By memo dated March 22, 1996, from Roger Nelson to the
employees of M.K. Parker, A&C Carriers, and McKinley, General



Counsel's Exhibit 12, Nelson indicated, among other things, that
theft or dishonesty of any kind will be subject to discharge.
Hamilton testified that Local 283 represents some of the
employees of A&C Carrier.

On April 3, 1996, Bill Halfman of McKinley Trucking Co.
according to the document, issued a letter of investigation to
William Walker, who is a NK driver, regarding a spill at Monroe
County Airport, General Counsel's Exhibit 13, Hamilton testified
that letters of investigation sometimes result in discipline
being issued. Bill Halfman testified that he is the safety
director for A&C Carriers, McKinley Trucking and M.K. Parker
Transport; that he receives his paycheck from A&C Carriers; that
he hires the employees for all three companies and he is
responsible for keeping the drivers in compliance with the DOT
regulations; that McKinley Trucking owns A&C Carriers and M.K.
Parker Transport; that Rodger Nelson signs the letters of
investigation and he was gone at the time; that in the two years
he has been safety director he has issued three or four letters
of investigation when Nelson was gone; and that he issued a
letter of investigation to an NK employee this was shortly after
MK started on March 1 and he probably reacted on what he thought
was best, not normally doing this job.

In early June 1996 McKinley talked to Horsch about the
possibility of switching over to the MK board. Horsch testified
that he and McKinley discussed money, the hourly wages and
benefits; that McKinley indicated that he was going to hire new
people because Norm Parker would not add drivers; that McKinley
said that if Horsch would come over to MK he would be first in
seniority; that McKinley said that the benefits would stay
basically the same, the pay would be more per hour, he was going
to start a 401 (K) and he was going to contribute $26 a week; that
he asked McKinley to put his offer in writing but McKinley said
that there was nothing at that time; and that he never got back
to McKinley with an answer. McKinley testified that he initiated
a conversation with Horsch and he told Horsch that if he switched
to MK that it would probably cure the problem of working nights.
On cross-examination McKinley testified that he told Horsch that
at NK he was on the bottom of the seniority list which forced him
to work nights and if he came to MK early enough he would be at
the top of the seniority list which would allow him to work days.

Bersano testified that sometime before he left NK and went
with MK he had a conversation with McKinley at the Dearborn
terminal; that he asked McKinley about the benefits and pay that
MK was offering; that McKinley responded that the benefits would
be pretty much the same although MK would not pick up all the
deductibles on the insurance, there would be a 55 cent per hour
pay increase; that McKinley said that he would be bringing in
additional drivers to MK and he told Bersano and the other NK
drivers present that it was the best time to switch because he
was going to have to go out and hire more drivers off the street
in order to fill the positions that he planned on; that he
received a 55 cents per hour pay increase when he went to MK;
that McKinley indicated that he wanted to get a 401 (K) for the
drivers; and that after he switched to MK in June 1996 his



position on the schedule board changed in that while Jimmie
Fortner was under him after the switch Fortner had been at NK a
couple of more years than he had. On cross-examination Bersano
testified that he initiated the discussion with McKinley; that
the other drivers might have been present because there was a
shift change; that McKinley answered the questions of the other
drivers present; and that he switched to MK because it was his
understanding from the meeting with the drivers just before the
changeover that NK would not be around that much longer.

About the beginning of June 1996 Hamilton was told that
there were rumors that McKinley may be wanting to hire workers
for MK. Hamilton testified that he telephoned McKinley about the
first week in June 1996 and asked him if he planned to do any
hiring; that McKinley said that he did not have the drivers to
cover the work and NK did not want to hire any more drivers; that
he told McKinley that it sounded like some kind of a double-
breasting operation and the Union had a contract with the company
and the Union was supposed to supply the drivers; that McKinley
said that the Union's problem would be with NK with which the
Union had the contract; that he told McKinley that he, Hamilton,
was going to speak to the steward about taking action; that with
respect to what MK was going to pay the new drivers, McKinley
said that nothing was determined; that when he asked McKinley
whether they were going to end up with a contract with respect to
the new drivers, McKinley said that it would not be out of the
question but he would not have any interest with any style of
Teamster Pension or the healthcare; that McKinley never sought to
bargain with the Union about the terms and conditions of
employment of non-leased drivers of MK; and that no Teamster
pension contributions were made on behalf of new drivers hired by
MK.

Mathes testified that the first MK driver was hired sometime
in June 1996 when MK had more work available then NK could
provide people to cover; and that the MK drivers had their own
seniority and it did not affect the seniority of the NK drivers.
On cross-examination Mathes testified that he probably answered
applicant's questions about the job or the business; that he may
have told the applicants the minimum requirements that they would
have to meet in order for their application to be considered; and
that he would send the application to Carson City; that he told
the applicants that they would be contacted by Halfman; that
sometimes Halfman interviewed applicants at the Dearborn terminal
and he, Mathes, was asked to explain the dispatch or scheduling
procedure but he never sat in for the entire interview; and that
he believed he was asked how many additional drivers were
necessary. McKinley testified that the first driver that MK
hired was someone who worked for A&C who no longer wanted to work
weekends or nights; that Mathes told him that Bersano was
interested in switching to MK; that he spoke with Bersano who
approached him when he was at the Dearborn facility; that when he
told Mathes that the MK drivers come first Mathes reminded him
that under the collective bargaining agreement between NK and the
Union the drivers had a minimum 48 hour guarantee; and that it
was decided that the first five drivers out of the terminal would
be leased drivers because he would have to pay for 48 hours for



these drivers anyway. On cross-examination McKinley testified
that he told Mathes that he wanted a peaceful driving force and
if he could work it out between the MK and NK drivers so that it
was satisfactory to most people concerned, then he, McKinley,
would not get involved in it; that he had Mathes put some of the
NK drivers at the top of the list "because we did have guarantee
to give to them - to honor their guarantee with the bargaining
unit"; and that he and Mathes worked this out together.

At the end of June 1996 steward Horsch contacted Hamilton
and told him that MK had hired drivers and they were going to be
scheduled on the board; and that he told Horsch that a grievance
had to be filed. Horsch testified that when the MK drivers came
on the board he was bumped to the night shift; and that some of
the MK drivers went on the day shift. Horsch also testified that
he talked with Mathes about working nights and nothing changed;
and that he then spoke with McKinley who told him "you're stuck
with the seniority of the N.K. unit." Mathes testified that when
NK drivers Charles Messer and Robert Nelson left it created an
opening on the night shift and he filled the opening by going to
the next man on the list which was Horsch; and that when Horsch
objected he told Horsch that his hands were tied.

General Counsel's Exhibit 15 is a list of dispatch orders
dated 6/24/96. It lists six night driver positions, including
that of Horsch. This first list of dispatch orders which was
posted after the MK drivers were hired was placed on the driver
board. Mathes testified that the document was created by him;
that it is strictly a scheduling tool; and that NK drivers make
up the first five slots because pursuant to the collective
bargaining agreement between the Union and NK the drivers have a
guaranteed minimum and MK agreed with NK to pay the minimum for
these drivers. On cross-examination Mathes testified that the
list does not indicate the order of seniority among all the
drivers for shift choice; and that three company drivers went on
days while there were leased drivers who remained on nights
because it was decided between MK and NK that the NK drivers were
overflow drivers for the company now that the company had its own
employees and MK drivers would be given preference with respect
to where MK wished to have them placed.

By grievance report form dated June 26, 1996, General
Counsel's Exhibit 11, Horsch alleges as follows:

Bargaining unit work has been unilaterally given to other
divisions of McKinley, ie, McKinley Transportation, A & C
Carriers and MK Parker Transportation. This move deprives
me of work conditions such as hours and shifts that my
seniority otherwise would have provided me.

And the remedy asked for reads as follows:

To return all work previously performed by N.K. Parker
[Transportation] to N.K. Parker employees, any further
changes ... [in] work conditions should be bargained
collectively with the Union.



A grievance meeting was held in late July 1996 at the NK/MK
facility on the above-described grievance. Hamilton testified
that also discussed at this meeting was an information request
about who were the owners; that they discussed the issue that
better shifts, starting times and days off were being taken away
from the people with seniority; that Mathes said that they have a
MK board and an NK board and he dispatches it appropriately,
there is no seniority between the two groups, they are two
separate groups and they are dispatched appropriately; that
Mathes indicated that he worked for NK and he was leased to MK;
that Parker said that only five, and not the entire group, were
guaranteed to work for MK; that most of the drivers wanted the
day shift and one of the reasons for the grievance was that
Horsch had been moved from the day shift to the night shift but
Mathes said that he needed to make room for the new drivers and
he had dispatched appropriately; that under the involved
collective bargaining agreement seniority prevails with respect
to dispatching and shifts; and that the new hires were not placed
on the driver board in terms of seniority.

According to the testimony of Bersano, a couple of months
after he switched to MK Mathes said that there was an opening on
day shift and Mathes asked him if he wanted it. Bersano declined
the offer at the time.

A letter of investigation dated November 19, 1996, to Horsch
was received as General Counsel's Exhibit 17. It indicates

"THE INCIDENT YOU WERE INVOLVED IN ON NOVEMBER 16, 1996 IS
UNDER INVESTIGATION. FAILURE TO NOTIFY DISPATCH OF YOUR
INTENT TO NOT COMPLETE YOUR ASSIGNED SHIFT. YOU WILL BE
NOTIFIED OF THE RESULTS UPON COMPLETION OF THE
INVESTIGATION. [Emphasis in original]

The letter was signed by Mathes for NK Parker. Horsch testified
that he received a copy of this letter on or about November 19,
1996; that he was never questioned by anyone at NK or MK about
the incident which was the subject of the letter of
investigation; and that after November 16, 1996, he made
deliveries for Marathon.

By letter dated December 4, 1996, Respondent's Exhibit 5,
Hamilton advised McKinley as follows:

You are hereby advised that a majority of your employees,
(drivers) have designated Teamsters Local Union No.283 as
their collective bargaining representative.

We demand recognition for the purpose of collective
bargaining and I will be at your office on Tuesday, December
17, 1996, at 10:00 A.M., for the purpose of conducting our
first bargaining meeting. If such date is inconvenient for
you, please notify us so that a more convenient date can be
agreed upon.

In the event of any discrimination against any of your
employees because of their Union activities or in the event



of your refusal to bargain with us, we will take prompt
action to remedy such discrimination or refusal to bargain.

McKinley testified that he also received a telephone message from
Hamilton who indicated that he would be in Carson City for a
bargaining session on December 17, 1996; that Hamilton did not
show up for the meeting; and that he was aware that the Union
filed a petition for an election and them withdrew the petition
the same day the charge was filed herein. McKinley also
testified that the Union represents employees of A&C at Romulus,
Michigan.

By letter dated February 13, 1997, General Counsel's Exhibit
16, Horsch was advised by Mathes as follows:

Please be advised that your services for N.K. Parker
Transport Company are no longer required. This notice is
effective immediately.

On February 12, 1997, N.K. Parker Transport Company was
advised that you had falsified a D.O.T. required form
regarding your driving record. Further, we have been
advised that as a result of the conclusion of an
investigation into an incident where you abandoned equipment
without anyone's knowledge or authorization, our customer
suffered significant damage, due to your irresponsible
action.

The customer, to whom your services have been leased by N.K.
Parker Transport Company, will not permit us to use you on
their equipment or to service their customers.

Mathes testified that Halfman advised him that in a DOT required
12-month review of his previous driving record Horsch had
indicated that he had received one violation when in fact he had
received a second violation plus he had his license suspended for
a period sometime in October, 1996; and that based on the rules
and regulations of the collective bargaining agreement NK decided
to terminate. On cross-examination Mathes testified that he was
probably advised by Halfman by telephone that Horsch's driving
record did not meet MK's minimum standards on either the 12th or
the 13th; and that he believed that MK's minimum driving record
standards are 2 points. McKinley testified that in January or
February 1997 he told Mathes that he was no longer to dispatch
Horsch; that one of MK's major customers complained about late
deliveries, loads that had been dropped and in one instance a
station ran out of gas, and the driver was Horsch; that it was
discovered that Horsch had falsified a DOT form regarding his
driving record; and that he told Mathes and Parker that MK did
not want Horsch driving for it anymore. On cross-examination
McKinley testified that two of the stations which Horsch serviced
ran out of gas with one instance occurring in November 1996 and
the other in June 1996.

A grievance report dated "2-15-97" was received as General
Counsel's Exhibit 18. It was filed by Horsch regarding his
termination.



The Michigan Tank Carriers Joint State Committee minutes of
regular meeting held on March 18, 1997, General Counsel's Exhibit
14, contain the following:

RESOLVED, that the driver, Steve Horsch be returned to work
with the Employer at such time that the Employer has work
available; and that the time the driver has been off since
the grieved discharge be considered a suspension without pay
and without benefits for falsification of Department of
Transportation reports.

The completed minutes are dated March 24, 1997. Mathes testified
that Horsch has not been put back to work because NK does not
have a customer for which Horsch can work; and that NK's only
customer, MK, has advised NK that Horsch's driving record does
not meet their minimum standards. McKinley testified that he did
not recall any conversation with Mathes or Parker following the
hearing whether MK would make a tractor and trailer available to
Horsch; that he thought Mathes and Parker understood his position
that he did not want Horsch at MK; and that if Horsch applied for
a job at MK he would not meet its standards with his driving
record. Subsequently McKinley testified that MK will not hire
anybody with more than two points on their driving record; and
that, with respect to a driver who already works for the MK and
then gets points on his driving record, he would consult with
MK's insurance company to determine if the driver is a risk.

By letter dated March 25, 1997, on N.K. Parker Transport Co.
letterhead, General Counsel's Exhibit 19, Horsch was advised by
Mathes as follows:

Please be advised that you will remain in a number one call
back position consistent with the judgment of the state
committee.

You will be put on a regular schedule as soon as N.K. Parker
Transport Company acquires another customer.

Bersano testified that at the end of March or the beginning
of April 1997 Mathes approached him and told him that there was a
position on the day shift because one of the drivers was going to
be off sick for quite some time and possibly not coming back for
medical reasons and he, Mathes, needed somebody to fill the
position; and that he had talked to Mathes about getting on the
day shift about 1 month prior to this conversation.

By memorandum dated April 7, 1997, General Counsel's Exhibit
7, Halfman advised NK Parker Dispatch as follows:

Our records show that Jake's [Landskroener] DOT physical

expires on 04-24-97. In order for Jake to remain a qualified

employee, he must have his physical renewed, and a copy of

his new physical card in my possession, no later than 04-23-
97.

Although not required by DOT that a driver take a drug test



when renewing his physical, MK Parker Transport Company
policy does require a drug test when renewing a driver's
physical. Please see that Jake also receives a drug test
when renewing his physical.

Halfman testified that he is responsible for making sure that any
driver that is employed by MK, including those leased from NK, is
a certifiable DOT employee. On cross—-examination he testified
that the MK and the NK drivers are in the same pool for drug
testing; and that the drug test results for NK drivers are sent
to him and not Mathes. Subsequently Halfman testified that the
drivers of A&C Carriers and McKinley Trucking are also in the
same testing pool.

Analysis

On brief General Counsel contends that MK is a successor to
NK in that MK is operating NK's previous tank truck
transportation business at the same location as NK providing
substantially the same services to substantially the same
customers, the NK drivers are performing the same work with much
the same equipment and they report to the same supervisors - who
are also leased to MK - and but for the employee lease agreement
all relevant factors exist to determine that MK is a successor;
that the National Labor Relation Board (Board) in Harter Tomato
Products Co., 321 NLRB 901 (1996) found that it was immaterial
for establishing successorship status that the new employing
entity 'leased' the predecessor's assets rather than purchasing
them; that a new owner's failure to hire its predecessor's
employees will not defeat a claim of successorship if such
failure is shown to be motivated by the former employees'
affiliation with a union; that such unlawful motivation can be
determined from union animus, a lack of a convincing rationale
for refusing to hire the predecessor's employees and evidence
supporting an inference that the new employer conducted itself in
such a way regarding staffing as to avoid a bargaining
obligation; that McKinley gave no explanation for his aversion to
hiring NK's employees and MK presented no economic basis for its
refusal to hire these employees at the time of the purchase; and
that the employee leasing agreement was a means of MK attempting
to evade recognition of the Union and assumption of the terms of
the collective bargaining agreement. Respondent MK, on brief,
argues that it is not a successor to NK; that MK has not employed
the NK drivers and has not assumed control over their day-to-day
operations; that since NK still exists, it is hard to fathom how
MK could have succeeded it; and that MK should not be found to be
the successor to the NK business, which continues to exist as a
labor leasing company. On brief NK argues that no employer-
employee relationship exists between MK and the lease employees;
that the only control which MK has is that which is necessary to
preserve 1its motor carrier status; that even assuming, arguendo
that an employer-employee relationship existed between MK and the
leased employees, MK would not qualify as a successor due to the
lack of substantial continuity between the enterprises in that
the business of MK is substantially different than that formerly



done by NK since MK has additional customers, MK bills from its
office in Carson City, MK has its own operating authority and
liability insurance, fuel is now acquired on the road, uniforms
are now optional and driver barbecues were initiated at the
Dearborn terminal.

As the Court pointed out in NLRB v. Burns Security Services,
406 U.S. 272, 279 (1972):

It has been consistently held that a mere change of
employers or of ownership in the employing industry is not
such an 'unusual circumstance' as to affect the force of the
Board's certification within the normal operative period if
a majority of employees after the change of ownership or
management were employed by the preceding employer.

As pointed out in NLRB v. Security-Columbian Banknote Co.,
541 F.2d 135, 138-139 (3d Cir. 1976):

[Tlhe underlying policy of the successor employer doctrine
seeks to facilitate transfers of capital to enable
reorganization and vitalization of business enterprises but

at the same time protect employee rights and assure the
accomplishment of the transition in an environment of
industrial peace. [Citations omitted.] Changes in ownership
of an enterprise may eliminate contractual obligations to
employees, N.L.R.B. v. Burns Security Services, ... but a
successor employer 'has frequently been required to assume
the statutorily-imposed duty of the predecessor to bargain
with the designated representative of its employees.' Note,
The Bargaining Obligations of Successor Employers, 88 Harv.
L. Rev. 759, 760 (1975).

In determining whether an employer is a successor the
following factors are considered: (1) whether there has been a
substantial continuity of the same business operation; (2)
whether the new employer used the same plant; (3) whether the new
employer has the same or substantially the same work force; (4)
whether the same jobs exist under the same working conditions;

(5) whether the employer employs the same supervisors; (6)
whether the employer uses the same machinery, equipment, and
methods of production; and (7) whether the employer manufactures
the same product or offers the same services.

The court in NLRB v. Security-Columbian Banknote, Co., supra
at 139, went on to indicate:

These factors, it is often said, should be seen from the
prospective of the employee. [Citations omitted.] This
'employee viewpoint' derives from the concept that the only
reason to limit a successor employer's ability to reorganize
his labor relations is to offer the employees some
protection from a sudden change in the employment
relationship. [Citation omitted.] Thus, the inquiry must
ascertain whether the changes in the nature of the
employment relationship are sufficiently substantial to
vitiate the employee's original choice of bargaining



representative. [Citations omitted.]

As pointed out by Counsel for General Counsel MK is operating
NK's previous tank truck transportation business at the same
location as NK providing substantially the same services to
substantially the same customers, the NK drivers are performing
the same work with much the same equipment and they report to the
same supervisors, and but for the employee lease agreement all
relevant factors exist to determine that MK is a successor. Also
as pointed out by Counsel for General Counsel, a new owner's
failure to hire its predecessor's employees will not defeat a
claim of successorship if such failure is shown to be motivated
by the former employees' affiliation with a union and unlawful
motivation can be determined from union animus, a lack of a
convincing rationale for refusing to hire the predecessor's
employees and evidence supporting an inference that the new
employer conducted itself in such a way regarding staffing as to
avoid a bargaining obligation. McKinley gave no explanation for
his aversion to hiring NK's employees and MK presented no
economic basis for its refusal to hire these employees at the
time of the purchase. The employee leasing agreement was a means
of MK attempting to evade recognition of the Union and assumption
of the terms of the collective bargaining agreement. McKinley
wanted to have the employees of NK handle the involved traffic.
It would not appear to be an easy task to get people to drive
tankers transporting gasoline or aviation fuel, both of which are
highly combustible. If McKinley was able to hire all of the
drivers needed before the purchase, he would have needed between
30 and 60 days to train them. While McKinley testified that this
would have been possible, it is noted that he did not deny
Hamilton's testimony that he, McKinley, told the NK drivers
during his first meeting with them that they were NK's most
valuable asset and he would be getting a qualified trained
workforce that knew the work and the equipment. Indeed McKinley
made the utilization of "those drivers of Seller that Purchaser
deems necessary to operate its business" a condition precedent in
the asset purchase agreement. The lease arrangement was not
necessary to protect the pension rights of the NK drivers or
avoid ERISA liability on the part of NK Parker. This could have
been accomplished by MK hiring the involved drivers at the
outset. But MK did not and McKinley did not give any wvalid
explanation for his refusal. As became obvious, McKinley wanted
NK's drivers to work for MK. He told them so and eventually he
solicited them to become employees of MK. This was his intent
all along. McKinley wanted the drivers. He did not want their
collective bargaining representative.

Respondents' reliance on H&W Motor Express, supra, 1is
misplaced. That case, decided by then Chairman Dotson and
Members Zimmerman and Hunter, involved a direction of election
and a unit question which considered whether a purchaser and a
labor broker were joint employers. There the independent labor
broker, which had been in business for 3 years, provided labor to
employers in 12 locations throughout the Midwest. At the time of
the purchase the broker had been providing labor to the seller in
the form of a terminal manager and five truckdrivers. The
purchaser entered into an agreement with the broker to continue



the staffing of the terminal with the employees of the broker.
There the purchaser came upon a situation where there was a
seller and a labor broker independent of the seller. Here the
purchaser came upon a situation where there was only a seller.
Only at that point in time was the leasing company created. And
it was created at the behest of the purchaser by the seller.
Why? Drivers like Bersano were not overly concerned with
establishing pension rights. He could have been hired by MK
immediately. And if he was hired as a part of the represented
group of NK employees, there would not have been any reason to be
concerned with any question regarding the pension. When it was
created, the leasing company, unlike the broker in H&W Motor
Express, served only the needs of the purchaser. McKinley had
Norm Parker set up the employee leasing company as a means of
evading recognition of the Union and the assumption of the terms
of the involved collective-bargaining agreement. McKinley
intended to hire all of the NK drivers. But he wanted to apply
his own terms and conditions of employment and not have to
bargain with the Union. McKinley demonstrated his anti-union

animus. He did not supply a lawful explanation for his refusal
to hire NK's drivers at the time of the purchase. There was
none. The Act was violated as alleged. MK purchased the

business (assets vis—-a-vis stock) of NK and operated it in
basically unchanged form. MK and NK entered into an employee
leasing agreement in order for MK to avoid hiring a majority of
NK's unit employees and to allow MK to evade recognition of the
Charging Union and assumption of the terms of the collective-
bargaining agreement and but for this MK would bave employed, as
a majority of its employees, individuals who were previous
employees of NK. MK has continued the employing entity and is a
successor to NK.

On brief, General Counsel contends that NK and MK are joint
employers of both the NK leased drivers and the MK drivers; that
a joint employer relationship exists when two or more employers
'co-determine those matters governing essential terms and
conditions of employment'; that the essential factor to be
examined is whether one employer possesses sufficient control
over the work of the employees of another employer; that there
must be a showing that the employer meaningfully affects matters
relating to the employment relationship such as hiring, firing,
discipline, supervision, and direction; that the evidence
demonstrates that both NK and MK co-determined those matters
governing terms and conditions of employment of all the drivers;
that while the NK drivers were admittedly supervised by Mathes,
who had the authority to fire and discipline them, MK also
meaningfully affected the terms and conditions of employment of
the NK drivers in that (1) Nelson, an A&C manager, issued a
letter of investigation to an NK driver, (2) Halfmann's authority
over NK drivers exceeded merely assuring compliance with DOT when
he imposed MK policy by requiring a drug test for an NK driver
due for an annual physical, (3) MK also imposed its policy
regarding pilferage on the NK drivers, and (4) it was a decision
by MK that terminated the benefit of uniform maintenance for NK
drivers; that MK and NK co-determine the dispatch order and
seniority for the purposes of shift preference and days off of
all the drivers, both MK and NK; that with respect to labor



relations, NK meaningfully affected the terms and conditions of
MK drivers in that Mathes (a) exercised judgement and discretion
in the assignment of particular jobs to each driver which
constitutes responsible direction, (b) also serves more than a
reporting function in the discipline area because he exercises
discretion in deciding when to report infractions of MK drivers
such as tardiness or no call/no show to Carson City management,
and (c) directs the MK drivers as well as the NK drivers since MK
has no supervisors or managers at the facility on a daily or
regular basis; and that a unit of drivers, both MK and NK, is an
appropriate bargaining unit since all drivers, both MK and NK
perform the same work at the same facility under the same working
conditions and the same day to day supervision, they have ample
opportunity to interact and have contact with one another, and
they clearly enjoy a community of interest. MK, on brief,
argues, as noted above, that this case is remarkably similar to
H&W Motor Express, supra; that the examples of joint employer
conduct offered by General Counsel fall short in that (a) while
transportation related documents filled out by NK drivers had
MK's name on them, the documents were completed to either assure
DOT compliance or monitor and charge for the freight being
delivered, (b) Halfman's April 3, 1996, letter of investigation
to Walker was the only such memo General Counsel introduced to
indicate that MK ever exercised control over an NK employee, and
as testified by Halfman, it was more likely done as a result of
confusion at the beginning of the new operation, and as a result
of his subbing for a vacationing employee, (c) the Nelson memo
regarding stealing fuel from a trailer is not sufficient to
establish any joint employer relationship between MK and NK, (d)
the April 7, 1997, Halfman memo regarding an NK's driver's DOT
physical and drug test was merely a safety director's monitoring
the status of all people driving under the MK authority, and (e)
MK did nothing to terminate Horsch but rather simply advised NK
that MK no longer desired Horsch's driving services; and that the
employees were only disciplined or supervised by the proper
parties and since there was no cross-over there is no joint
employer. NK, on brief, argues that for a lessee of employees to
be found a joint employer of those leased employees, it must be
shown that the lessee possesses sufficient indicia of control
over those employees and meaningfully affects matters relating to
their employment relationship.

As noted above, this case differs from H&W Motor Express,
supra, in that, as concluded above, the leasing company here was
established by the seller, NK, at the behest of the purchaser,
MK, solely as a means to avoid the legal obligations. Is it
necessary or even appropriate to grade the performance of this
charade? The arrangement was a sham. It is not a question of
how well they did or did not carry it off. A sham is a sham.
The Respondents were doing what they believed would give them an
argument for avoiding the involved legal obligations. Halfman's
April 3, 1996, memo was a slipup. More accurately, Halfman in
this instance unwittingly strayed from the script. As noted by
General Counsel, there were other slipups. NK and MK were co-
determining those matters governing essential terms and
conditions of employment. They have exercised common control and
supervision of unit employees. Respondents are joint employers.



Paragraph 14 of the complaint alleges that in June 1996 MK
through McKinley dealt directly with unit employees by
encouraging them to leave the payroll of NK and become directly
employed by MK, and by promising them benefits and improved
working conditions. On brief, General Counsel contends that
Horsch did not solicit McKinley's offer to switch to MK and
although Bersano initiated his conversation with McKinley, the
other drivers present to whom McKinley addressed remarks
encouraging them to switch to MK at that time did not solicit
such an offer. MK on brief, argues that McKinley simply answered
questions propounded to him by NK drivers, he made no promises of
increased benefits indicating only that benefits would be pretty
much the same; and that this is not the direct dealing or active
solicitation of employees alleged. NK, on brief, argues that
there was no encouragement to leave NK, any employee who went to
MK approached McKinley, and Parker encouraged no one to leave.

Taking the last assertion first, the complaint refers to the
conduct of McKinley not that of Parker. McKinley promised Horsch
a pay increase, a 401 (K) and a day-shift position. Only when he
was asked to put it in writing did McKinley say there was nothing
at that time. Also, as pointed out by General Counsel, the other
drivers present with Bersano to whom McKinley addressed remarks
encouraging them to switch to MK at that time did not solicit
such an offer. Counsel for MK elicited the following testimony
on cross-examination of Bersano:

Q. And any of the other drivers that were there that asked
him [McKinley] questions, he answered their questions as
well, correct?

A. Yes

This is not the same as argued on brief, viz., that McKinley
simply answered questions propounded to him by NK drivers.
McKinley did not deny Bersano's testimony that he, McKinley, told
him and the other NK drivers present that it was the best time to
switch because he, McKinley, was going to have to go out and hire
more drivers off the street in order to fill the positions he
planned on. McKinley was encouraging the drivers to make the
switch. The other drivers could have asked questions after the
solicitation was made. MK's attorney did not establish when the
other drivers asked the questions. MK violated the Act as
alleged in this paragraph of the complaint.

Paragraphs 15, 17 and 18 of the complaint collectively
allege that in June 1996 MK hired new unit employees as drivers
and, without the Union's consent, unilaterally implemented
different wages, benefits and working conditions - all of which
are mandatory subjects for the purpose of collective bargaining -
for new drivers different than those set forth in the involved
collective bargaining agreement. On brief, Counsel for General
Counsel contends that when a successor has made it perfectly
clear that it intends to retain all of the predecessor's
employees as a majority of its workforce, the employer cannot
make any changes in mandatory subjects without bargaining with



the Union, Spruce Up Corporation, 209 NLRB 194 (1974); that where
the Union was presented with a fait accompli as to the hiring and
implementation of different terms, there is no requirement of a
specific bargaining request from the Union to establish the
violation; that as a successor MK was not free to hire drivers
and unilaterally implement different terms and conditions of
employment for them without bargaining with the Union; and that ,
as a joint employer while MK may not have been obligated to
assume the collective bargaining agreement, it was obligated to
abide by the terms of the contract in hiring new drivers, D & S
Leasing, 299 NLRB 658 (1990). As noted above, both MK and NK on
brief, argue that MK is neither a successor nor joint employer.

It is concluded above that MK is both a successor and a
joint employer. Consequently Counsel for General Counsel is
correct in her contentions as set forth above. For the reasons
given by Counsel for General Counsel MK violated the Act as
alleged in paragraphs 15, 17 and 18 of the complaint.

Paragraph 16 of the complaint alleges that the following
conduct is inherently destructive of the rights guaranteed
employees in Section 7 of the Act: (1) MK and NK entering into an
employee leasing agreement in order for Respondent MK to avoid
hiring a majority of NK's unit employees and to allow MK to evade
recognition of the Charging Union and assumption of the terms of
the involved collective-bargaining agreement, (2) in June 1996 MK
through McKinley dealing directly with unit employees by
encouraging them to leave the payroll of NK and become directly
employed by MK, and by promising them benefits and improved
working conditions, and (3) in June 1996 MK hiring new unit
employees as drivers and unilaterally implementing different
wages, benefits and working conditions for new drivers different
than those set forth in the involved collective bargaining
agreement. As concluded above, the leasing arrangement was a
scheme entered into in an attempt to avoid that which is
described in (1) above of this paragraph. In furtherance of its
attempt to undermine the Union MK, as concluded above, dealt
directly with the "leased" employees. And finally, as concluded
above, MK engaged in the conduct described in (3) above in this
paragraph.

As set out in Esmark, Inc. v. N.L.R.B., 887 F.2d 739, 747-
749 (7th Cir. 1989):

Some conduct is so inherently destructive of employee
interests that it may be deemed proscribed [by section
8(a) (3)] without need for proof of an underlying
improper motive. That is, some conduct carries with it
unavoidable consequences which the employer not only
foresaw but which he must have intended and thus bears
its own indicia of intent.

NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 34-35, 87 S.

Ct. 1792, 1797-1798, 18 L.Ed.2d 1027 (1967) (citations

omitted) .

The Supreme Court has not provided a precise definition
of 'inherently destructive' conduct. However, it is clear



that the label 'inherently destructive' may be applied only
to conduct which exhibits hostility to the process of
collective bargaining itself .... Inherently destructive
conduct is that conduct which has 'far reaching effects
which would hinder future bargaining'; i.e., that conduct
which 'creat[es] visible and continuing obstacles to the
future exercise of employee rights.'

[Clonduct may be inherently destructive even though it
does not divide the work force into antagonistic factions,
but instead 'discourages collective bargaining in the sense
of making it seem a futile exercise in the eyes of the

employees.'

[If the] conduct falls into ... [this] category, ... no
showing of antiunion motive ... [is] required to support an
8 (a) (3) finding. [Tl]he calculated repudiation of a

collective bargaining and prompt institution of less
favorable terms sends a signal to employees that despite
their diligent efforts to organize and bargain collectively,
their contract may be disregarded. Workers could wonder

why collective representation, with its attendant costs, is
worthwhile if their employer can manipulate things so easily
by selling assets .... As the Firth Circuit explained in a
remarkably similar case,

It would be a complete contradiction to state that
[repudiation of a collective bargaining agreement] did
not jeopardize the Union's position as bargaining agent
or diminish its ability effectively to represent [its
members] . Furthermore, no conduct could more
efficaciously convey to the employees the futility of
engaging in concerted activity, and thereby directly
and unambiguously deter the exercise of that right, the
guarantee most fundamentally protected by the Act.

From the [workers'] standpoint, it would be futile to
engage in collective bargaining through a
representative if the Company would repudiate any
resulting agreement at will. Accordingly, the
Company's conduct was inherently destructive of
important employee rights, and no proof of antiunion
motivation is required. [Al]l bracketed material in
original.] [Footnotes omitted.]

Where as here (1) MK and NK entered into an employee leasing
agreement in order for MK to avoid hiring a majority of NK's unit
employees and to allow MK to evade recognition of the Charging
Union and assumption of the terms of the involved collective-
bargaining agreement, (2) McKinley dealt directly with unit
employees by encouraging them to leave the payroll of NK and
become directly employed by MK, promising them benefits and
improved working conditions, and (3) MK hired new unit employees
as drivers and unilaterally implemented different wages, benefits
and working conditions for new drivers different than those set
forth in the involved collective bargaining agreement, the
conduct can only be described as inherently destructive.



Paragraph 20 of the complaint alleges that since on or about
March 18, 1997, MK has refused to return Horsch to work. On
brief General Counsel contends that the reasons given by MK for
no longer accepting Horsch were determined by the Michigan Tank
Carriers Joint State Committee to be insufficient to justify
termination; that despite this determination MK refused to return
Horsch to work; that Horsch was the steward and as such was the
"point man" for the Union in challenging MK's attempt to avoid
recognition of the Union; that Horsch filed a grievance
challenging the manner in which the MK drivers were hired and
assigned work; that MK would perceive the elimination of Horsch
as an additional means of facilitating avoidance of the Union and
it would further MK's goal of eroding the bargaining unit in
violation of Section 8(a) (3) of the Act; that MK's reason for
maintaining its position against returning Horsch to work are
disingenuous in that after the November 1996 incident Horsch
continued to deliver for the customer, Marathon, and contrary to
MK's position it was not shown that Horsch's driving record did
not meet its standards; and that MK did have an obligation to
bargain with the Union regarding mandatory subjects of
bargaining, and, therefore, MK should have bargained with the
Union regarding the reinstatement of Horsch and its failure to do
so violated Section 8(a) (5) of the Act. MK, on brief, argues
that the simple fact remains that Horsch does not meet the
quality standards that MK imposes upon anybody "that is to
drive" under its authority with equipment for which it is
responsible; and that MK was not required by the decision of the
Joint State Committee to return Horsch to work since that was
left to Horsch's employer, NK. On brief, NK argues that MK was
justified in refusing Horsch's services, "as evidenced by the
grievance decision in its favor."

Taking the last argument first, the grievance decision was
not in favor of MK. And with respect to MK arguments, "that is
to drive" does not accurately describe Horsch's situation in that
he was already driving for MK. As McKinley testified, with a
driver who already drives for MK and then gets points on his

driving record the standard is not more than two points. Rather,
McKinley testified that he would consult with MK's insurance
company to determine if the driver is a risk. It was not shown

that McKinley had done this with respect to Horsch. As pointed
out by Counsel for General Counsel, MK's reasons for maintaining
its position against returning Horsch to work are disingenuous.
I agree with Counsel for General Counsel that the evidence of
record establishes that in refusing to return Horsch to work
after the Committee decision, MK was motivated by its desire to
rid itself of the steward, who it knew also filed a grievance
which placed in question Section 1.3 of the agreement - the
transfer of company title or interest, and erode the

bargaining unit in furtherance of its goal to avoid dealing with
the Union, and thereby violated Section 8(a) (1) and (3) of the
Act. MK also has an obligation to bargain with the Union with
respect to mandatory subjects of bargaining. Horsch's
reinstatement was such a subject. MK violated Section 8 (a) (1)
and (5) of the Act as alleged in paragraph 20 of the complaint.

MK takes the position that the charges against MK are



untimely. More specifically, on brief, MK argues, in part, that
the December 20, 1996, charge against MK alleges that it came to
the Union's attention that MK had hired non-union personnel. MK
points out that any alleged unfair labor practice in this regard
which occurred prior to June 20, 1996, would be barred. As noted
above, at the outset of the hearing herein MK stipulated as
follows; "18. Respondent MK first hired a driver on June 20,
1996." MK makes additional arguments on this point. In my
opinion on page 22 of her brief Counsel for General Counsel
correctly points out why the arguments of MK on this point have
no merit:

A charge is considered served on the day that it is
deposited in the United States mail. Section 102.112 of the
Board's Rules and Regulations; Laborers Local 264 (D&G
Construction ) 216 NLRB 40 (1975) enfd. 526 F.2d 778 (8th
Cir. 1976). Service on one employer in a joint employer
relationship is considered service on the other. Lucky
Service Company, 292 NLRB 1159 (1989). The same is true for
employers in a successorship situation. Hartman Mechanical,
Inc., 316 NLRB 395 (1995). An amended charge may allege
unfair labor practices committed with[in] 6 months of the
service of the original charge. The amended charges in the
instant case were closely related to the original charges
and arose from the same factual situation. Redd-I, Inc.,
290 NLRB 1115 (1988); Marriott Corporation, 310 NLRB 1152
(1993); City Wide Service Corp., 317 NLRB 861 (1995).

Conclusions of Law
1. NK is an employer engaged in commerce within the meaning
of Section 2(2), (6) and (7) of the Act.

2. MK is an employer engaged in commerce within the meaning
of Section 2(2), (6) and (7) of the Act.

3. The Charging Union is, and has been at all times material
herein, a labor organization within the meaning of Section 2(5)
of the Act.

4. The following described unit is an appropriate one for
collective bargaining purposes:

All full-time and regular part-time employees employed at
Respondents' Dearborn, Michigan facility, but excluding all
office clerical employees, guards and supervisors within the
meaning of the Act.

5. At all material times the Charging Union has been the
exclusive collective-bargaining representative of the Unit
described above for the purposes of collective bargaining.

6. Respondent M.K. Parker Transport, Inc. is a successor of
N.K. Parker Transport, Inc. and as such, as here pertinent, as of
March 1996 M.K. Parker Transport, Inc. has employed the employees
in the above-described unit employed at the involved Dearborn,
Michigan facility.



7. At all material times since March 1996, N.K. Parker
Transport, Inc. and M.K. Parker Transport, Inc. have been joint
employers of the employees in the Unit described above.

8. By entering into an employee leasing agreement in order
for M.K. Parker Transport, Inc. to avoid hiring a majority of
N.K. Parker Transport, Inc.'s unit employees and to allow M.K.
Parker Transport, Inc. to evade recognition of the Charging Union
and assumption of the terms of the involved collective bargaining
agreement M.K. Parker Transport, Inc. and N.K. Parker Transport,
Inc. have violated Section 8(a) (1) and (3) and Section 8 (a) (1)
and (5) of the Act.

9. By dealing directly with Unit employees by encouraging
them to leave the payroll of N.K. Parker Transport, Inc. and
become directly employed by M.K. Parker Transport, Inc., and by
promising them benefits and improved working conditions M.K.
Transport, Inc. has violated Section 8(a) (1) and (3) and Section
8(a) (1) and (5) of the Act.

10. By hiring new Unit employees as drivers and unilaterally
implementing different wages, benefits and working conditions for
new drivers other than those set forth in the collective-
bargaining agreement, M.K. Parker Transport, Inc. has violated
Section 8(a) (1) and (3) and Section 8 (a) (1) and (5) of the Act.

11. By engaging in the conduct described in the next
preceding paragraph without the Charging Union's consent M.K.
Parker Transport, Inc. has violated Section 8(a) (1) and (5) of
the Act.

12. By refusing to return Steven Horsch to work since on or
about March 18, 1997, M.K. Parker Transport, Inc. has violated
Section 8(a) (1) and (5) of the Act.

13. The aforesaid unfair labor practices affect commerce
within the meaning of Section 2(6) and (7) of the Act.

The Remedy

Having found that Respondents engaged in certain unfair
labor practices, I shall recommend that they be ordered to cease
and desist therefrom and take certain affirmative action set
forth below to effectuate the policies of the Act.

Having found that M.K. Parker Transport, Inc. has made
unilateral changes in certain terms and conditions of employment
in violation of the Act, I recommend that M.K. Parker Transport,
Inc. revoke, upon request by the Union, said unilateral changes
only to the extent that the Union seeks to have them
rescinded, and return to the status quo ante which was in
effect prior to the implementation of such unilateral changes, by
applying the terms of the collective-bargaining agreement which
existed in March 1996 until Respondents bargain to impasse or
agreement on terms and conditions of employment. Also, I shall
recommend that Respondents be ordered to make whole the Charging
Union and Unit employees, for any losses suffered as a result of



Respondents' unlawful conduct, computed on a quarterly basis from
March 1, 1996, as prescribed in F.W. Woolworth Co., 90 NLRB 289
(1950), plus interest as computed in New Horizons for the
Retarded, 283 NLRB 1173 (1987). M.K. Parker Transport, Inc.
having unlawfully refused to return Steven Horsch to work it must
offer him reinstatement and make him whole for any loss of
earnings and other benefits, computed on a quarterly basis from
March 18, 1997, to the date of a proper offer of reinstatement,
less any net interim earnings, as prescribed in F.W. Woolworth
Co., 90 NLRB 289 (1950), plus interest as computed in New
Horizons for the Retarded, 283 NLRB 1173 (1987)

It will Dbe recommended that MK be ordered to recognize and
upon request, bargain collectively and in good faith with the
Charging Union as the collective bargaining representative of the
Unit employees.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended.

ORDER

The Respondents N.K. Parker Transport, Inc. and M.K. Parker
Transport, Inc., both of Dearborn, Michigan, their officers,
agents, successors, and assigns shall:

1. Cease and desist from:

(a) Entering into an employee leasing agreement in order
for M.K. Parker Transport, Inc. to avoid hiring a majority of
N.K. Parker Transport, Inc.'s unit employees and to allow M.K.
Parker Transport, Inc. to evade recognition of the Charging Union
and assumption of the terms of the involved collective bargaining
agreement.

(b) Dealing directly with Unit employees by encouraging them
to leave the payroll of N.K. Parker Transport, Inc. and become
directly employed by M.K. Parker Transport, Inc., and promising
them benefits and improved working conditions.

(c) Hiring new Unit employees as drivers and unilaterally
implementing different wages, benefits and working conditions for
new drivers other than those set forth in the collective-
bargaining agreement. The appropriate unit is:

All full-time and regular part-time employees employed at
Respondents' Dearborn, Michigan facility, but excluding all
office clerical employees, guards and supervisors within the
meaning of the Act.

(d) Engaging in the conduct described in the next preceding
paragraph without the Charging Union's consent.

(e) Refusing to return Steven Horsch to work since on or
about March 18, 1997.

(f) In any like or related manner interfering with,



restraining or coercing employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act:

(a) Recognize and upon request bargain collectively and in
good faith with the Charging Union as the collective bargaining
representative of Unit employees.

(b) On the Charging Union's request and to the extent
requested by the Charging Union, restore the status quo ante
which existed prior to the implementation of the unilateral
changes made by M.K. Parker Transport, Inc. by applying the terms
of the collective-bargaining agreement which existed in March
1996 until Respondents bargain to impasse or agreement on terms
and conditions of employment.

(c) Within 14 days from the date of this Order, offer Steven
Horsch full reinstatement to his former job, or if that job no
longer exists, to a substantially equivalent position, without
prejudice to his seniority or any other rights or privileges
previously enjoyed.

(d) Make Steven Horsch whole for any loss of earnings or
other benefits suffered as a result of the discrimination against
him in the manner set forth in the remedy section of this
Decision.

(e) Make whole the Charging Union and Unit employees for any
losses suffered as a result of Respondents' unlawful conduct as
described above.

(f) Preserve and, within 14 days of a request, make
available to the Board or its agents for examination and copying,
all payroll records, social security payment records, timecards,
personnel records and reports, and all other records necessary to
analyze the amount of backpay due under the terms of this Order.

(g) Within 14 days after service by the Region, post at its
facility in Dearborn, Michigan copies of the attached notice
marked "Appendix." Copies of the notice, on forms provided by
the Regional Director for Region 7, after being signed by the
Respondents' authorized representatives, shall be posted by the
Respondents immediately upon receipt and maintained for 60
consecutive days in conspicuous places including all places where
notices to employees are customarily posted. Reasonable steps
shall be taken by the Respondents to ensure that the notices are
not altered, defaced, or covered by any other material.

(h) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondents have taken
to comply.

Dated, Washington, D.C. November 28, 1997.



John H. West

Administrative Law Judge

APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated the
National Labor Relations Act and has ordered us to post and abide
by this notice.

WE WILL NOT enter into an employee leasing agreement in order

for M.K. Parker Transport, Inc. to avoid hiring a majority of
N.K. Parker Transport, Inc.'s unit employees and to allow M.K.
Parker Transport, Inc. to evade recognition of the LOCAL 283
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, AFL-CIO and assumption of
the terms of the involved collective bargaining agreement.

WE WILL NOT deal directly with Unit employees by encouraging them
to leave the payroll of N.K. Parker Transport, Inc. and become
directly employed by M.K. Parker Transport, Inc., and promise
them benefits and improved working conditions.

WE WILL NOT hire new Unit employees as drivers and unilaterally
implement different wages, benefits and working conditions for
new drivers other than those set forth in the collective-
bargaining agreement. The appropriate unit is:



All full-time and regular part-time employees employed at
Respondents' Dearborn, Michigan facility, but excluding all
office clerical employees, guards and supervisors within the
meaning of the Act.

WE WILL NOT engage in the conduct described in the next preceding
paragraph without the consent of LOCAL 283 INTERNATIONAL
BROTHERHOOD OF TEAMSTERS, AFL-CIO.

WE WILL NOT refuse to return Steven Horsch to work.

WE WILL NOT in any like or related manner interfere with,
restrain or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE WILL recognize and upon request bargain collectively and in
good faith with the LOCAL 283 INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AFL-CIO as the collective bargaining representative of
Unit employees.

WE WILL on the request of LOCAL 283 INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, AFL-CIO and to the extent requested by LOCAL 283
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, AFL-CIO restore the
status quo ante which existed prior to the implementation of the
unilateral changes made by M.K. Parker Transport, Inc. by
applying the terms of the collective-bargaining agreement which
existed in March 1996 until we bargain to impasse or agreement on
terms and conditions of employment.

WE WILL within 14 days from the date of this Order, offer Steven
Horsch full reinstatement to his former job, or if that job no
longer exists, to a substantially equivalent position, without
prejudice to his seniority or any other rights or privileges
previously enjoyed.

WE WILL make Steven Horsch whole for any loss of earnings or
other benefits suffered as a result of the discrimination against
him, less any interim earnings, plus interest.

WE WILL make whole LOCAL 283 INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, AFL-CIO and Unit employees for any losses suffered as
a result of our unlawful conduct as described above.

N.K. Parker Transport, Inc.

(Employer)

Dated By

(Representative) (Title)



M.K. Parker Transport, Inc.

(Employer)

Dated By

(Representative) (Title)

This is an official notice and must not be defaced by
anyone.

This notice must remain posted for 60 consecutive days from
the date of posting and must not be altered, defaced, or covered
with any other material. Any questions concerning this notice or
compliance with its provisions may be directed to the Board's
Office, 477 Michigan Avenue, Room 300, Detroit, Michigan 48226-
2569, Telephone 313-226-
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